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 M E M O R A N D U M 
 
TO:  Hidden Oaks Association Board of Directors 
  Attn: Phyllis Holcomb 
 
FROM: John D. Bell 
 
DATE:  June 20, 2018 
 
RE:  Procedures for Handling Casualty Loss Due to Hurricane Harvey 
   
 
Two questions have been presented by Phyllis Holcomb concerning the procedures necessary for 
responding to Hurricane Harvey casualty losses and the apparent total loss of Building E.   
 
 Continuation of Assessments.  Under Article 5 of the Declaration, the regular monthly 
assessments continue regardless of any casualty loss as a result of a hurricane.  If particular units are 
not usable or, in the case of Building E, the entire building is not usable, the owners still are subject 
to the regular monthly assessments.  Section 5.7 provides that no owner is exempt from liability for 
the common expense assessments by waiver of the use or enjoyment of any of the common 
elements or by abandonment of the unit.  The amount of the annual budget may need to be adjusted 
due to the casualty loss, but any adjustments to the budget would result in adjustments to the 
monthly assessments made by all owners.   
 
 Total Loss of Building E.  The engineering report dated June 18, 2018, indicates that 
Building E is a total loss.  Upon confirmation of that fact with your insurance carrier, the Board will 
need to comply with Section 6.1 of the Declaration.  Since I have been advised that insurance 
proceeds may not be sufficient to cover the total cost of reconstruction, subsection (2) under Section 
6.1 will apply.  This assumes that the damages are not more than 66-2/3% of the value of all of the 
common elements in the entire project.   
 
 The Association is appointed as the attorney in fact for all of the owners to act in collecting 
the insurance proceeds, levying a special assessment and proceeding with reconstruction.  The 
Declaration specific provides that any such assessment shall be “made against all of the Owners and 
their Condominium Units” and “pro-rata according to each Owner’s proportionate interest into the 
Common Elements.”  The assessment would not just apply only to the owners of Building E.   
 
 This special assessment also would need to take into consideration any repairs required for 
the other buildings that are not covered fully by insurance proceeds.  As a result, the Board may 
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need to make one or more assessments through this process in order to cover all needed repairs.  
Typically under the Declaration, a special assessment requires approval by two-thirds of the 
membership at a meeting at which a quorum is present as provided under Section 5.5 of the 
Declaration.  A special assessment in connection with the casualty loss, however, is covered in a 
separate provision under Section 6.1 where the Association is appointed as the attorney in fact for 
all the owners and may act by its authorized officers.  Technically, the assessment under subsection 
(2) is called a “deficiency assessment” in the amount sufficient to fund any deficiency from the 
available insurance proceeds, but it is collected as other special assessments provided under the 
Declaration.  These deficiency assessments typically are due and payable within 30 days after 
written notice,  however, the Board of Directors may elect to obtain financing so that owners may 
finance the special assessment over a term of months with interest.  Some local banks are providing 
loans of this nature to condominium associations that have been affected by Hurricane Harvey.   
 
 Further Questions.  Please let me know if you have any further questions concerning any of 
the above matters. 
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